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Arising out of Order-in-Original No 350/REF/AC/2015 dated : 28.12.2015
Issued by: Assistant Commissioner, Central Excise, Din: Mehsana, A’bad-IIl.

g erfidwmdt / wiarer 1 =™ g 9ar Name & Address of The Appellants/Respondents
M/s. Gokul Agri International Ltd.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way -
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Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, Meghani Nagar, New Mental Hospital Compound, Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one
of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the
amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/-
where the amount of service tax & interest demanded & penalty levied is is more than five lakhs
but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in
favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated.
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(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central
Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed by the
Central Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to
apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms
of the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under
section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be
subject to ceiling of Rs. Ten Crores, '

Under Central Excise and Service Tax, “Duty demanded"” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

—>Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014.
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ORDER IN APPEAL

t
This appeal has been filed by M/s. Gokul Refoils & Solvent Ltd. Now M/s. Gokul Agri
International Ltd.), Sidhpur (for brevity-“the appellant”) against order-in-original No.
350/Ref/AC/2015 dated 28.12.2015  (hereinafter referred to “the impugned order’) passed by the
Assistant Commissioner, Central Excise, Mehsana (hereinafter referred to as “the adjudicating
authority™)

2. Briefly stated, the appellant has filed a refund claim of Rs.2,95,615/- under notification
No. 41/2012-ST dated 29.6.2012, seeking refund of .service tax paid on the taxable services,
which were received and used for export of goods manufactured by them. The said notification
grants rebate of service tax paid on specified services, received and used by exporter of goods, by
way of refunding the service tax so paid; subject to certain conditions. [The taxable services
involved are: [a] Terminal Handling Charges services (THC); [b] Custom House agent services;
[c] Storage and Warehouse services; [d] Technical Inspection and Certificate Service; and [e]
Testing and Analysis services. The adjudicating authority, vide the impugned order has rejected
the refund primarily on the ground that the appellant being a manufacturer-exporter, the ‘place of
removal’ was the “port of export” for them; and that siAn'ce these services were rendered upto the
‘place of removal’, refund ought not to have been allowed in view of Sr. No. I(a) of notification
No. 41/2012-ST dated 29.6.2012, which states that the taxable services should have been used

beyond the ‘place of removal’, in order to qualify for rebate of service tax paid.

_~ 3. Being aggrieved, the appellant has filed the instant appeal, inter alia, stating that the
services utilized by them were related to export of goods only; that out of the total claim of
Rs.2,95,615/-, an amount of Rs.54,327/- has been withdrawn as they havé already claimed the
said amount before the concerned customs authority; that, the appeal is filed for the refund claim
of Rs.2,41,288/-

4, Personal hearing in the matter was held on 26.08.2016. Shri R. Subramanya, Advocate
and Shri Sharad Agrawal, Manager (Taxation) with the appellant, appeared on behalf of the
appellant and reiterated submission advanced in the Grounds of appeal. They also cited Tenth

Schedule of Finance Act, 2016 in favour of their contention.

5. I have carefully gone through the facts of the case on record and the submissions made by
the appellant. The instant appeal is required to be considered in view of notification No.41/2012-
ST dated 29.06.2012, as amended by notification No.01/2016-ST. dated 03.02.2016 and definition
of ‘place of removal’. Therefore, it is necessary to reproduce the relevant excerpts of the said

notification and definition of place of removal.

6. The relevant excerpts of the notification No. 41/2012-ST are as follows:

Provided that —
~(a)  the rebate shall be granted by way of refund of service tax paid on the specified services.

Explanation. - For the purposes of this notification,-
(A) “specified services” means -
(i) in the case of excisable goods, taxable services that: /wvgfz?emused

beyond the place of removal, for the export of said goods" ‘i\,‘ ~NER A,,peq( )

A
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(ii) in the case of goods other than (i) above, taxable services used for the
export of said goods;
but shall not include any service mentioned in sub-clauses (4), (B), (B4) and (C) of
clause (1) of rule (2) of the CENVAT Credit Rules, 2004; .
(B)  “place of removal” shall have the meaning assigned to it in section 4 qf the Central
Excise Act, 1944 (1 of 1944); “ '

7. As regards ‘place of removal’, the definition in Rule 2 of the CENVAT Credit Rules,
2004, states as follows:

2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (q), the following clause shall be inserted, namely —

‘(qa) “place of removal” means-

) a factory or any other place or premises of production or manufacture of the
excisable goods;

(iif a warehouse or any other place or premises wherein the excisable goods have been
permitted to be deposited without payment of duty;

(iii) a depot, premises of a consignment agent or any other place or premises from
where the excisable goods are 1o be sold after their clearance from the Jfactory,
Jiom where such goods are removed:’ .

t
The CBEC, vide its Circular No. 999/6/2015-Cx dated 28.2.2015 has issued clarification,
subsequent to Circular No. 988/2/2014-Cx dated 20.10.2014, that:

6. In the case of clearance of goods for export by manufacturer exporter, shipping bill is
Jiled by the manufacturer exporter and goods are handed over to the shipping line. After Let
Export Order is issued, it is the responsibility of the shipping line to ship the goods to the
~ foreign buyer with the exporter having no control over: the goods. In such a situation, transfer
of property can be said to have taken place at the port where the shipping bill is filed by the
manufacturer exporter and place of removal would be this Port/ICD/CES. Needless to say,
eligibility to CENVAT Credit shall be determined accordingly. .
8. A combined reading of the notification No. 41/2012-ST dated 29.6.2012, along with the
clarifications issued by the Board on the term ‘place of removal® and the insertion of its definition
into the CENVAT Credit Rules, 2004, clearly leads to a conclusion that the rebate under
notification ibid, is to be granted by way of refund of service tax paid on the ‘specified services’,
which are received by an exporter of goods and used for export of goods. The ‘specified

services’ in the case of excisable g6ods are those taxable services that have been used beyond the

‘place of removal’, for the export of the said goods and which are not mentioned in sub-clauses

(A). (B), (BA) and (C) of clause (1) of rule (2) of the CENVAT Credit Rules, 2004. Of course,

these refunds are subject to other conditions mentioned in this notification. In light of above,

the Assistant Commissioner has held that the impugned services, the refunds of which have been
claimed, were not rendered beyond the place of removal and therefore the refund was not eli gible

to the appellant.

Vide Section 160 of the Finance Act, 2016, read with the tenth schedule, clauses (A) and
(B) of Explanation contained in notification No. 41/2012-ST datéd 29.6.2012, were
retrospectively amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid is reproduced

below:

160. (1) The notification of the Government of India in the Ministry of Finance (Department of
Revenue) number G.S.R. 519(E), dated the 29th June, 2012 issued under section 934 of the Finance
Act, 1994 granting rebate of service tax paid on the 1axable services which are received by an
exporter of goods and used for export of goods, shall stand amended and shall be deemed t0 have
been amended retrospectively, in the manner specified in column (2) of the Tenth Schedule, oneE
Jiom and up to the corresponding dates specified in column (3) of the Schedule, and accor d’% e
any action taken or anything done or purported to have taken or done under the said not‘?ﬁ? titiohds

i

Iy

so amended, shall be deemed to be, and always to have been, for all purposes, as
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effectively taken or done as if the said notification gs aimended by this sub-section had been in force

at all material times. 2) Rebate of all such service tax shall be granted which has been denied, but

which would not have been so dedied. had the amendment made by*sub-section (1) been in force at
all material times.

(3) Notwithstanding anything contained in the Finance Act, 1994, an application for the claim of
rebate of service tax under sub-section (2) shall be made within the period of one month from the
date of commencement of the Finance Act, 2016. '

THE TENTH SCHEDULE
(See Section.160) .

Notification No

Amendment

Period 1 of effect of
amendment

G.S.R519 (E), dated
29" June 2012
[No.41/2012-Service
Tax, dated 29" June,
2012]

In the said notification,
in the explanation

a) in clause (A4), for sub-clause
(i), the following sub-clause

I*" day of July 2012 to
2" day February,
2016.

(both days inclusive)

shall be substituted and shall
be deemed to

have been substituted,
namely:—

(i)in the case of excisable
goods, taxable services that
have been used beyond factory
or any other place or
premises of production or
manufacture of the said goods,
Jor their export;”;

(b) clause (B) shall be
omitted.

10. The effect of the aforementioned retrospective amendment brought into vide Finance Act,
2016 in notification No. 41/2012-ST dated 29.6.2012, is that ‘specified services’ would now
mean taxable services that have been used beyond the fa;:tory gate or any other premises or place
'of production for the period of retrospective e amendment, i.e. from 01.07.2012 to 02.02.2016.
The disputes based on the contention that every service upto the port [which in the case of
manufacturer-exporter was the ‘place of removal’] would not be a ‘specified services’ and
therefore would not be eligible for refund under notification. No. 41/2015-ST dated 29.6.2012,
stands resolved. Now, the effect of the aforementioned retrospective amendment is that any
taxable service used beyond the factory gate or place or premises of product‘ion of manufacturing,

etc. would thus be ‘specified services’ as per notification supra, and would thus be eligible for

. refund, provided other conditions of the notification are met. In view of above discussed legal

position, the impugned order holding that the services under consideration were rendered upto the
place of removal, port being the place of removal — becomes exfraneous.

11 In the instant case, the appellant has requested to sanction refund amount to the extent of
Rs.2,41,288/- as they have already claimed refund amounting to Rs.54,327/- before the customs
authority. The Adjudicating authority has also hold the said amount of Rs.54,327/- as ineligible in
the impugned order. In the circumstances, out of total amount of Rs,2,95,615/-, the admissible
refund amount is Rs.2,41,288/-. |
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12. In view of retrospective amendment in the nctification ibid, the impugned order becomes
non-est. Hence, the impugned order is set aside and the case is remanded to the adjudicating

- authority to decide the matter afresh, in view of the foregoing discussion.

Date: 12 /09/2016
Srivastav)

Commissioner (Appeal-I),
Central Excise, Ahmedabad

Attested

2 Jub 14
(Mohanan V.V)

Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYR.PAD.

To

M/s. Gokul Refoils & Solvents Ltd. '
(Now M/s. Gokul Agri International Ltd.)

State Highway No. 41,

Sujanpur Patia,

Sidhpur-384 151

Copy to:-
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-I11
4, e Deputy/ Assistant Commissioner, Central Excise, Mehsana Division.
\}j}ﬁard file.
6. P.A




